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** HIGHLIGHTS **  

 
* 

 

A Justice of the Alberta Court of Queen's Bench has concluded that a clause 
in a farm insurance policy which excludes coverage for "business pursuits" 
other than farming prevented a farmer who bred and sold horses from being 
covered for a claim for personal injuries sustained by a horse buyer to whom 
he provided horse riding lessons. The Court held that providing horse riding 
lessons did not fall within the definition of "farming" under the policy. 
[Editor's Note: The results of this decision seem harsh; however the lesson to 
farmers is clear. If farmers are involved in businesses other than farming, 
they must be careful to ensure that they obtain proper insurance coverage for 
both farming and other business activities.]. (Burch v. Intact Insurance Co., 
CALN/2014-021, [2014] A.J. No. 540, Alberta Court of Queen's Bench) 

 

* 

 

A Justice of the Ontario Superior Court of Justice (Small Claims Court) has 
considered the doctrine of emblements, which permits tenants to enter on 
land following the termination of a lease for the purpose of harvesting crops 
planted by the tenant on the land. In this case, the Court held that a tenant 
could not rely on the doctrine, because when the tenant planted a winter crop 
of triticale in the fall of 2010, the farmer had no "reasonable expectation" 
that he would be able to lease the land in 2011, only a "hope" that he might 
be able to outbid other potential tenants for the land. (Vieraitis v. Fitzgerald, 
CALN/2014-022, [2014] O.J. No. 2596, Ontario Superior Court of Justice) 

 

 
** NEW CASE LAW **  

Burch v. Intact Insurance Co.; CALN/2014-021, Full text: [2014] A.J. No. 540; 2014 
ABQB 306, Alberta Court of Queen's Bench, S.J. Greckol J., May 20, 2014.  

Insurance -- Farm Policies -- Exclusions for Other Business Losses.  

Terry Burch ("Burch") brought an application to compel Intact Insurance Company (the 
"Insurer") to pay a judgment which Burch had obtained against Christopher Miller 
("Miller"), a farmer, whose activities included horse breeding.  

In November of 2000, Miller sold Burch an untrained horse.  
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http://getlink.quicklaw.com/find.php?QLINK=0ip3th%2BaqeCEYTor6kCQ4Du%2BU0kITBlIBW%2BzU6ZXt470fv5PwLBOqwkgJwcjtUsQ7Xb08gOU%2FA6NNgk8Gr8u6ZCW6bpNiLBP%2Bb0iKi1hEuWMmBTGJt2Gcx5IlOZS3FHkA8jU5qyhO6%2BrPEWpLgmmbZLn29JP5Cvhiz0OH0zVimA7I4wV9%2BtBj1dGhc2kp%2Bfd9bOkakNi7SqFyZ67xkx6jACtjSNysw%3D%3D
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http://getlink.quicklaw.com/find.php?QLINK=3607xC12oHuRsc6PgkFu6yrrZxdxzcBKoxjv1iAPuxDVHG4ldVA4Q1FwaFX1MY0baAiktypKP1iEAFjr7yaR%2B5b4R3A7F26aM8FBBI8HZ92RKmE99UoBcheph8SpYbQNrsBRk3jJ8CPwvMZNpnyPNCKdFKjDExgybR7TTWat%2BBFn2ny6CskLhRfNG6a5Z1%2Be4ekYJArnpmisYiu7gKdZ0pJlMXq352k%3D
http://getlink.quicklaw.com/find.php?QLINK=n6jedJWOrmLZ44s88CwvS6NMIzi8t8wTExSGsNOjCcTxs4CrM44rNFz4ovoS27brAhtHgwF3kxE%2BMCKhAbbZTuxGw51RvSW0GA%2FTqAYOza2%2BWSMhiZGdxzAeknpGN19H2%2B%2FvdvUvOYMvbVbTlhn0eG3aRzeJYsoNFH2RJU5JTR8Vd6LmGPAKJOgXV0wYv8yHAacW4wAeEU06c6u%2Fpdw%3D
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As part of the sale, Miller agreed to train the horse for 90 days and to provide Burch with 
30 days of lessons on how to ride and handle the horse for a fee of $500.00.  

In May, 2001, Burch was thrown from the horse and injured during a lesson.  

Miller died later that year and Burch notified the Insurer of a potential claim.  

In May, 2003, Burch commenced a personal injury action against Miller's Estate.  

Burch obtained a judgment in April of 2011 which was not paid by Miller's Estate.  

When Miller obtained insurance, he advised his broker that he had no occupations other 
than farming, and that he was a full-time farmer (horse breeder). Miller did not disclose 
the fact that he provided horse riding lessons.  

Had Miller made the disclosure, the risk would have been stated on the application, and 
the Insurer would have been required to approve the application. The type of coverage 
would have had to have been provided by a speciality market insurer.  

The policy excluded coverage for bodily injury arising out of "business pursuits, except 
farming. The wording of the exclusion is quoted below.  

The issues at trial were whether:  
1. 

 Miller failed to disclose or misrepresented a material fact in obtaining 
the policy, or  

2.  An exclusion clause in the policy applied.  

Decision: Greckol, J. dismissed Burch's action [at para. 49].  

Greckol, J. concluded that Burch had made out a prima facie case under s. 530 of the 
Insurance Act (Alberta) but held that Burch was "subject to the same equities" as Miller 
Estate would have had vis-à-vis the Insurer, meaning that the Insurer could raise the same 
defences against Burch as it could have raised against the Miller Estate [at para. 29].  

Greckol, J. considered the following issues:  

1. Whether Miller had failed to disclose, or had misrepresented, a material fact?  

After reviewing the law concerning disclosure and misrepresentation of material fact [at 
para. 31 and 32], Greckol, J. concluded that the Insurer had not proved Miller failed to 
disclose or misrepresented a material fact within his knowledge at the time he applied for 
the insurance, because there was no evidence that Miller intended to sell horse riding 
lessons when he completed his farm insurance application in July of 2000 [at para. 34].  

2. Whether the exclusion clause applied?  
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Greckol, J. summarized the relevant provisions of the exclusion clause [at para. 38 and 
39] as follows:  

 "...This insurance does not apply to:  
 

a. 
 "Bodily injury" ... arising out of "business" pursuits of any 
"Insured" except:  

(1) 
 Activities therein which are ordinarily incident to non-business 
pursuits; and  

(2)  Farming;  
(3) 

 "Business" pursuits stated on the Declaration Page and for which 
a premium has been charged.  

 

 [39] The definitions in aid of the "business pursuits" exclusion are:  

 
"'Business' means any continuous or regular pursuit undertaken for 
financial gain including a trade, profession or occupation, but does not 
include farming or farm activity"; and 

 

 

 

"Farming" means ownership, maintenance or use of premises for the 
production of crops or the raising or care of livestock, including all 
necessary farming operations. Farming also includes the operation of 
roadside stands and farm markets maintained principally for the sale 
of the Insured's farm products." 

 

Greckol, J. relied on the interpretation of a similar exclusion in Tam (Litigation guardian 
of) v. Lee 1998 CanLII 14935 (On SC), (1998), 167 DLR (4th) 353, [1998] OJ No. 4567 
(QL) (Ct J (Gen Div)). In this decision, Lax, J.:  

 

"...held that the correct approach to applying the defintion was to (i) "look 
to see if the activity in question is undertaken for financial gain and bears 
the hallmarks of continuity or regularity" and (ii) "consider if the pursuit 
can reasonably be regarded as one analogous to a trade, profession or 
occupation." She further held that, "[i]t should not matter if the pursuit is 
undertaken on a temporary basis. Nor should it matter if it is undertaken 
with another pursuit which is compatible with it..." [quoted in para. 40]. 

 

Greckol, J. concluded [at para. 42] that:  

 
"..."Farming" is defined in the Policy as "ownership, maintenance or use of 
premises for the production of crops or the raising or care of livestock, 
including all necessary operations". It "also includes the operation of 
roadside stands and farm markets maintained principally for the sale of the 

 

http://getlink.quicklaw.com/find.php?QLINK=JxNyFPtitIF5B3UgafLs2rGuwfjI3FFqyampmPGnUBcu9fBZEyKVg4iVCPCyZnfoKLT2p4hjXx%2Fdjn8Ii3CTGPWHI5GbZNNPtKz3bMqT1WQGoREHE1MbMlksS0T61CPEoqeafGE96sDmlAfK5YnJNt9VbAXRSCAVRkfRMQ7fRbnrwE%2BSmkYSMQ%2FWF15DEV69hMXvQ9P046TtEDKctcUBoYIHPZg%3D
http://getlink.quicklaw.com/find.php?QLINK=t5XOnjSjATaNgPj011t1FRhbPX%2Fks4TcH9%2Bv9GrJnc6yitawNO7RpMh%2Bkvav17gFvL1TdSrBr8VhZHw2457qKe8y3uNIjsivGBmpn8iN9YlRAYyeuJROeY70u3764dWFMNvXMcXK3OwkyLjGWV47LKgkaXiuJN2aWJUT%2FPFwgGBBc0bHDJQ9kWdvZfZy7Qi2BjMZKMZhH6d0vQC3RzvPJk%2FGhwek
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Insured's farm products". While horse breeding (that is, "the raising or care 
of livestock"), one of Miller's farm activities, clearly falls within this 
definition, providing horse riding lessons does not." 

 

Vieraitis v. Fitzgerald; CALN/2014-022, Full text: [2014] O.J. No. 2596; Ontario 
Superior Court of Justice, J.D. Searle Deputy J., May 20, 2014.  

Landlord and Tenant -- Emblements and the Entitlement to Harvest Crops after 
Termination of a Lease.  

An Ontario farmer, John Vieraitis ("Vieraitis") had been renting land from a landlord, 
Gerald Fitzgerald ("Fitzgerald"), Vieraitis sued Fitzgerald for damages for $25,000.00 for 
the loss of a triticale crop.  

Triticale is a hybrid grain that is planted in the fall for harvesting in the summer of the 
following year.  

Vieraitis argued that he had leased the land for both 2010 and 2011.  

Fitzgerald denied that he had leased the land in 2011; denied that he had given Vieraitis 
permission to plant a winter crop in 2010 for harvest in 2011 and indicated that he had 
told Vieraitis that he would not lease the land to Vieraitis but to a third party.  

In the spring of 2011, Fitzgerald decided to lease the land to a Mr. Choy who was willing 
to pay more rent. Fitzgerald authorized Choy to turn under Mr. Vieraitis' crop, and he did 
so.  

Decision: Searle, J. dismissed Vieraitis' action at para. 33.  

After considering the evidence in some detail, Searle, J. concluded [at para. 18] that 
Vieraitis did not have a valid lease for 2011.  

Searle, J. then considered whether Vieraitis had a claim based on the "doctrine of 
emblements".  

Searle, J. adopted the definition of emblements in Anger & Honsberger: The Law of Real 
Property, 3rd edit; Canada Law Book. Emblements are:  

 

"The produce of sown or planted land. The word 'emblement' is derived 
from the old French 'emblaement', from the verb 'emblaer' and the Latin 
"imbladare', meaning to sow with corn being used in the European sense of 
wheat and other grains." 

 

Searle, J. concluded that there was no dispute that triticale is an emblement.  

Searle, J. quoted the doctrine of emblements, in Anger & Honsberger, as follows [at 
para.15]:  

http://getlink.quicklaw.com/find.php?QLINK=g4DmvfzPk%2FFC0HoDBdRCi22k1BTcHpQokWIMHqH%2FmdJRgKCzBmb2uDP%2FVOr60cu0h9i2apVagbGdZQfpU%2FN0jxwus6U5IaIPghOWnAIHQJcwcA2HvpBz84ksbtw2QZ79B2Z%2BBkcPt%2BuGrkgrNb8HFNttdXIrpVBwPE0P585c3IEBfF2mxmhLvwnGZFpZz2l2LT82QEFnZP5BuCnvOlA%3D
http://getlink.quicklaw.com/find.php?QLINK=X%2B0Oz0d0w5Yp03sk9ptRoPc0TzGSn47ihuDPGUa6NozLO4JDq22HoGoAfa0%2FevlxFkePJC3uV3N%2BK5qhU%2FC82QVEob%2Fgf6CPPF7XAOqMtoHk7JN4bWzGl%2FPpSaNxsrQae0hXQ6BGqYVQI%2B3ramHLLoU1RUAbSx0e550v2i4uCXsXQJZR%2B9SVaD3tt46x9Fke457e06oBY4TWDieTTMg8o2sylFA8LjU%3D
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"The right to emblements is a right given by law to a person who has an 
estate of uncertain duration that unexpectedly comes to an end through no 
act or fault, to take growing crops which were sowed or planted. 
Emblements comprise only produce of a species that grows by industry 
and that ordinarily repays the labour by which it is produced within the 
year in which the labour is bestowed and the rights extends to only one 
crop of a species that yields more than one crop. The species are grains, 
roots, clover, potatoes and hops, but not growing grass even if produced 
from seed and ready to cut as hay. The doctrine of emblements also does 
not extent to other natural products of the soil that are not planted annually 
for present profit only, but are planted for the future profit of the tenant and 
successive occupants. 

 

 

If the tenant sows the land for crops that are harvested annually and dies 
before harvesting them, to compensate for labour and expenses, the tenant's 
personal representatives are entitled to the crops as emblements. This is 
because the life estate was ended by "an act of God", and that it is a maxim 
of the law that no one is to suffer from an act of God; furthermore, good 
management is for the public benefit and should have all the security the 
law can give. The doctrine of emblements does not apply if the estate of 
the person who sowed the crops is ended by that person's own fault or act, 
as where the estate is forfeited for breach of a condition. The common law 
determined that where a widow who held land during widowhood 
remarried, that constituted an act or fault that terminated the life estate and 
the right of emblements did not apply. 

 

 

Since the doctrine of emblements is based upon uncertain duration of the 
estate, it applies to a tenant pur autre vie who, upon the dealth of the cestui 
que vie, is entitled to the crops sown and extends to a tenant under a lease 
granted by a life tenant or otherwise determinable upon a life, so that, when 
the tenant's lease is terminated by the death of the life tenant or other 
person whose death terminates the lease, the lessee is entitled to the crops 
that were sown. 

 

 
Whoever has the right to emblements has the right of entry upon the land 
to gather them, if shown that the crop is fit for harvesting or needs care or 
cultivation." 

 

Searle, J. observed that Vieraitis took the position that when he planted the triticale in late 
2010, he did not know that his tenancy would be terminated before being able to harvest 
the crop and that the tenancy was for an uncertain duration that unexpectedly came to an 
end [at para. 17].  

 

Searle, J. referred to a number of decisions concerning leases that were "time certain" and 
"uncertain duration":  
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           1. Burrowes v. Carisn [1845] O.J. No. 113, 2 U.C.R. 288;  
 

   2. Thoma v. Szusz et al [1980] O.J. No. 203 (HCJ); and  
 

3. 
 Van Kruitstum v. Dool 1997 CanLII 12284 (ON SC), [1997] O.J. no. 
6336, 35 O.R. 3rd 430 (O.C.G.C.).  

Searle, J. adopted the conclusions in Thoma and Van Kruitstum [at para. 31] that:  

 
"...the right to emblements in the doctrine of emblements can arise from 
uncertainty of termination (as distinct from uncertainty of term), depending 
on "what is known or expected by the tenant at the time he sows his crops". 

 

Searle, J. concluded that Vieraitis could not have had a reasonable expectation that he 
would lease the land in 2011, only the "hope" that he might be able to outbid competition 
for the land [at para. 32].  
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